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El Unicornio en la Noche

Actualidad

Firma legal estadounidense advirtié a Junta de Ecopetrol

sobre potencial investigacién de la SEC

El apartamento que Ricarde Roa comprd a precio de ganga a empresa de Serafino lacono interesaria a autoridades de

Estados Unidos.

h A
irma legal estadounidense advirti6 a Junta de Ecopetrol sobre pof

IR P

— 3 Daniel Coronell 8/2025-7-10 h COT

Un memorando de la firma de abogados estadounidenses Covington & Burling LLP,
advirtiendo sobre un potencial problema con la Comision de Valores (SEC) fue enviado a la
junta directiva de Ecopetrol desde octubre pasado.

Covington es una prestigiosa firma de abogados que, por orden de la Junta Directiva, fue
contratada para evaluar algunas dudosas del presi de Pt , Ricardo
Roa, incluyendo la compra de un lujoso apartamento, a precio de ganga, a una empresa de
Serafino lacone, empresario con miiltiples intereses en el sector de los hidrocarburos.

El documento escrito en inglés dice que si bien es
poco posible que la SEC investigue directamente a
Ecopetrol por esta transaccion, lo que es muy
probable es que quiera saber si el negocio de Roa
se adelanto sin vulnerar medidas contables
establecidos por la FCPA, |a ley de practicas
corruptas en el extranjero.

Mas informacion

Ecopetrol confia en la viabilidad
de |os proyectos edlicos y solares
que adquirira de Statkraft

Alberto José Vergara responde a
las acusaciones en su contra al
Asi mismo, advierte que la SEC puede preguntar Iniesiar de Feopetiol

cuales son las medidas que tomo la junta para

ejercer su deber de control sobre el administrador, es decir, sobre Ricardo Roa, para
determinar si el apartamento, vendido a tan buen precio, constituye un beneficio indebido
recibido por el presidente de Ecopetrol y si hubo falsificaciones contables en el negocio.

Textualmente dice: “La junta no ha realizado una evaluacion independiente sobre si lacono
solicit o recibié cualquier beneficio indebido o ventaja comercial de Ecopetrol en relacién
con la venta del apartamento de Roa (...) al considerar los riesgos asociados con la
posibilidad de que la SEC pueda llevar a cabo una investigacion sobre posibles violaciones de
controles contables”.

También sefiala el documento que la Junta ofrecio a la SEC hacer una investigacion
independiente y debe cumplir con ese compromiso.

En el andlisis del caso, los abogados estadounidenses indican que lacono es un

p io con mu en el sector del petréleo y el gas, que ha
sido el CEO de NG Energy y relata: “El 20 de abril de 2023, cuatro dias antes de que Roa
asumiera la presidencia de Ecopetrol, Hocol S.A,, una subsidiaria de Ecopetrol firmé un
acuerdo de confidencialidad con MKMS Enerji, una subsidiaria de NG Energy (empresa
vinculada con Serafino lacono), y acordaron —entre otras cosas— compartir informacion para
evaluar la potencial compra del Blogue Sind 9"
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7. Edwin Palma, quien fue miembro de la Junta de Ecopetrol hasta su nombramiento

w

El memorando de Covington & Burling LLP concluye de la siguiente maner:

Juan José Echavarri
luego de que Ecopetrol renunciara al proyecto Crownwork, que él consideraba vital para
el futuro de la compafiia.

como ministro de Minas. Por cierto, hoy al mediodia se vence un plazo fijado por una
tutela, para gue ese Ministerio y la Agencia Nacional de Hidrocarburos entreguen una
informacién sobre el Bloque Sint 9, en el que como lo hemos dicho, tiene intereses
Serafino lacono.

, miembro independiente quien renuncié a la Junta directiva

Alvaro Torres Macias, llamado miembro independiente de la Junta, pero que en la
practica es una ficha del presidente de la compafifa, Ricardo Roa.

En resumen,

es nuestra opinion que es poco probable que la SEC lleve a cabo una investigacion formal de
Ecopetrol por posibles violaciones de las disposiciones contra el soborno de Ia FCPA. Sin
embargo, basdndonos en as acciones pasadas de aplicacién de la SEC, creemos que la SEC
podria decidir investigar a Ecopetrol para inar si viold las disposicit contables de
la FCPA debido a controles inadecuados o documentacicn falsa sobre conflictos de intereses
y el proceso de adjudicacion de contratos. Dado ese riesgo, la Junta deberia cumplir con su
compromiso con la SEC de llevar a cabo una investigacion independiente sobre las
acusaciones sobre la compra del apartamento de Roa y la relacién comercial de Ecopetrol
con lacono y sus empresas”.

Ecopetrol ha mantenido este documento en reserva total y no ha avanzado investigacion
independiente alguna por este caso, que ademés no es el Unico gue implica a Ricardo Roa.
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Memorandum

To:  Board of Directors of Ecopetrol SA.
From: Covinglon & Burling LLP

Re:  Assessment Regarding Potential SEC Interest in Conflict of Interest
Allegations

‘The Board of Directors of Ecopetrol S.A. has asked Covington 1o assess the U.S. Securities and
Exchange Commission’s (*SEC") potential interest in the allegations in Colombia against
Ricardo Roa Barragin, the = president of Ecopetral S.A. (“Ecapetrol’). The proceedings
invalve a purported conflict of interest arising fram Roa's December 2022 purchase of an
apartment from a company allegedly associated with businessman Serafino lacono.

We will evaluate the likelihood of the SEC investigating whether the purchase was unlawful
underthe Foreign Cormupt Practies Act's FCPAD ang bribery and accounting provisions. We
hat the sF.c may pursue. As with our prior
e ,«-Ezly on U.S. law and does not analyze or assess exposire
under Colombian lay.

I BriefResponse

Based on the facts and allegations known to Covington, itis our view that the SEC is unlikely to
pursuea formal investigatian of Ecopetrol for any potential violtions f the FCPA's anti-
bribery pravisions relating to Roa’s sue. However,

that the SEC may be interested in i Roaxpmhnseol pursuant to the
FCPA's accounting provisions, as described below.

In addition to prohibiting bribery of foreign officials, the FCPA ulso requires issuers to keep
aceurate books and records, and devise and maintain a system of internal accounting controls
sufficient to assure management’s control, authority, and responsibility over the firm'’s assets.
“The SEC usually investigates potential violations of the books and records provision and
potential violations of the internal controls provision in tandem, particularly where all the
elements of a violation of the anti-bribery provisions are not met. In its enforcement actions,
the SEC has taken a broad view u'wlwl canstitutes internal amlun\mg cantrals and is likely to
r's control

review process, \hu'unlml‘l :murd ‘process, and compliance polluham] procedures. i mllm‘h
the SEC d books and de

v ion of a company's
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“Todate, the Board has not vet undertaken an independent assessment as to whether lacone
sought ar received any improper benefit or business advantage from Ecopetrol in connection
with the sale of the apartment to Roa. Therefore, we believe that the SEC may be interested in
investigating whether Roa’s purchase of the apartment presented a conflict of interest, u—hmher
Ecopetrol's compliance policies and controls were effective in detecting and managing s
conflict, and whether Ecopetrol's records and documentation of the same are aceurate.

In considering the risks associated with the possibility that the SEC may pursue an investigation
of potential accounting controls violations, the Board should eonsider the expectations that the
SEC now has following the self-report. Because the Board already self-reported the allegations
to the SEC and informed the SEC that it would oversee an independent investigation, the SEC
likely expects the Board to follow through on this commitment.

IL llysis of Potential icability of the FCPA to ions at Issue
A Overview of Relevant Facts

On December 7, 2022 — more than four months before assuming the role of president of
Ecopetrol ~ Roa purchased an apartment at a price that was later alleged by the media to have
bendiscounted from s fac value: According o reviews condueted by Colomian meda
outlets, a public that Roa purchased (-us
$430,000), while an apartment less than half the size in the same hull(llr\; was sold a year
earlier for COP 1.200.000.000 (~US $285,000) #

According to press reports, the apartment had been owned by Princeton International Holdings.
TD., 1 eompany based in the British Virgin Islands and whose Colombian subsidiary, Princeton
International Holding Ltda., is affiliated with lacono, one of its authorized representatives.
Iacono s a Venezuelan ith interests in and sectors, including
in the oil-and-gas seetor.? Among other roles in these various companies, Iacano was the CEC
of NG Energy International Corp. (“NG Energy”) from 2019 to February 20244 In September

Ricardo R alaentidad (elt ]

# D. Coronell, Una ganga: ¢l apartamento que Ricardo Rga, presidente de Ecopetrol, le compro a

W kxdm(]'la(vmhm 18, 2023); Co delle
a Ricardo Roa en ). El Colombiano

(Deoember 16,2023).

+lacana’s wife, Maria Paola Mejia Surez, and | X i Vallenilla are also authorized

representatives of Princeton International Holdings Ltda. The sale of the apartment vas allegedy
negotiated only by Siegmund.

+ Ecopetrol: el

“Tiempo (December 16, 2023); NG Ener
to USS100 Million including USS50 Mil

Hegar a la entidad ]
cing Agreement with Macquarie Group of up
ted Funding (February 8, 2054)
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2022, NG Energy announced a new gas discovery in the Sinti-9 block in Cordoba, Calombia, as
part of a partnership in which it was the majority owner.¢



In January 2023, approximately two months after Roa purchased the apartment, Ecopetrol’s
rmer president anounced his resignation.* The Board of Ecopetrol appointed Roa as
president of Ecopetrol on April 11, 2023, and he assumed the role on April 24, 2023,

On April 20, 2023, four days before Roa assumed the rale of president, Hocol S.A., a subsidiary

of Ecopetrol, signed a confidentiality agreement with MKMS Enerji, a subsidiary of NG Eneray,

ther entities, in which the toshare information to evaluate a potential
purchase of the Sini-g block

In his role as president of Ecopetrol, Roa became a member of the board of several Ecopetrol
subsidiaries. He was nominated to the board of Hocol 8.A. on May 19, 2023, and he assumed
the role.as a baard member on September 5, 2023,

In December 2023, full year ater Roa had purchased the apartment, &Jlumbmn pressbegan
reporting thata pol f of the
apartment and the signing of th iality agreement by s of Ecopetrol
and NG Energy.

B.  Potential Implications Under the FCPA

“The SEC s responsible for civil enforcement of the federal securities laws, which apply to forcign

private issuers such as Ecopetrol. The SEC's FCPA U sible for invest xgenng and

ging civil enforcement actions in connection with vwlaupm of the anti-bribery

ng the FCP: itas nnlll(ely Iha! the

SECw L shaw an n\eml in pursuing a fition of Beopetrol for violations of the anti-
s possibe thit he SEC will L pursuing an investigation

of Ecopatral for vibations of the accounting provisions. Aviolatlon of the FCPA's

‘sccounting provisions does sot require  prodicats iolstion of the FCPA's nti-bribery

provisions.

L Anti-Bribery Provisions

“The FCPAs anti-bribery provisions prohibit, among other things, offering or providing the

-t of maney or anything of value to a I'nrﬂgn official for the corrupt intent of obtaining an
unfair business advantage. This applies to issuers and their officers, directors, employees,
agents, or stockholders acting on the issuer’s behalf.

s NG Energy Announces Resey Well in Sinu-9 Block
(September 2, 2022).

. hat the purchase of the ap by the end of . our
analysis events, patential FCPA cqui i
if the facts suggest that et (5. th e forhe o was not

transfereed) bofore Roa sssumed the rolo o president of Escpetrol
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‘e allegationsin thepres do o claim that any Beopetrol offcer, director employe,or gent
o or g aaytingofvloe o fcsgsoficial i ol oc s bsinses o gein

unfair advantage for the benefit of Ecopetrol.
and the signing of the NDA oceurred before Roa was named. pmdm of Ecopetrol, In other
words, both events oceurred before Roa could be considered a foreign official under the FCPA

Accordingly, we believe the SEC s unlikely to pursue an investigation against Ecopetrol for
violations of the anti-bribery provisions.*

2 Accounting Provisions

In contrast, it is possible that the SEC may be interested in investigating Ecopetrol’s books and
s and internal accounting controls. The FCPA's accounting provisions require in part that
issuers devise and maintain a system of internal accounting controls sufficient to, among other
things, assure management’s control, autharity, and responsibility over the firm's assets. They
also require that issuers make and keep books, records, and accounts that, in reasonable e,
accurately and fairly reflect an issuer's transactions and dispositions of an issuer's assets.

The 2. dos nat specify a particular set of cantrols that companies are required to
xmpk ity to d maintain a

‘According to gui
llw  U.S. Department ol Jlmwe (“DOJ7) and the SEC, internal accounting wnlmls include
eontrol that covers the tone set by the organization
control hat cover policies and

8

regarding i

aut (e.q., ﬂlw vals,
authorizations, Nmnﬂlumns, and segregation of duties), information and cammgication, and

*This analysis under the FCPA is based on the facts known ta date and would need to be revised if, for
rxxnll:h, facts showed that Roa was aumunn agent of Ecopetrol before he assumed the role of

ployess of Ecopetrol inthe pu the apartment.
+The new Foreign Extartion Prevention Act (“FEPA™), enacted in December 2023 and enforced by the
us i DO, bribery. FEPA makes it a

0" k. receive, accept, or agree to reccive or acce
i u. from any American or any
mpany, or while thatofficial i in return for pes o omitting any
nfﬁtnlaﬂar i prope: FEPA defines “forcign official” broadly, to
5 i 5 r
their: llIIIIL'/ asany ting in an official behalf of a
rtment, Given that Ecopetrol is majority owned by the
including. pany, would be

considered “foreign officials” under FEPA. The statute, however, may not apply in this particular instance
because the known conduct at issue pre-dates the enactment of FEPA.

o This analysis does not are any possi the FCPA by lacana or his
companies.
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monitoring.* In practice, the SEC has equated internal accounting controls with compliance
controls =

The SEC may be i
in thng

terested in whether Roa exerted any influence over Hocol personnel involved
nof the NDA und the posible acquiiionofthe Simi-g block or conferred any
his purchase of apartment linked to
Tacono. Although we understand that Ecopetrols compliance teamm has undertaken a review of
these issues, ta date, the Board has not undertaken an independent investigation of these issues
The SEC, having already been alerted to the conflict of interest allegations, may be interested in
understanding whether Ecopetrol's eonflict of interest processes and procedures as part of its
contract award process were reasonably effective with regard to Hocol's relationship with NG
mrgy Alongthe same ines the SEC may also b interested nexplorin Eopetrolsdue
processes, ward processes, compliance policies related to the NG Energy
e il

Our assessment of this possibility is based in part on the SEC's precedent of aggressively

pursuing investigations focused on allegations of inadequate accounting controls. The SEC has
i nd brought number of issuers, including two state-

owned companies in Latin America for violations of the accounting provisions of the FCPA =

= Crim. Div. of the US. Dep't of Just. & Enf't Div. of the U.S. Sec. Exch. Comm'n, A Resource Guide to the
U.S. Foreign Corrupt Practices Act, 2nd ed., p. 40 (July 2020).

 See, eg., Sec. Exch. Comm'n v, Teva Pharm. Indus. Lm., No. £16-¢v-25208 (S.D.F] Dec. 22, 2016).

A federal court, pushed back agains the

EC's broad i internal i the requirement that a public

issuer “deviseand i of I i " requires that the issuer “accurately
1, record, and reconcil i ons and events” (emphasis in original). Sec. Exch

Commn v. SolarWinds Corp., No. 1:23-cv-00518-PAE ($.D.N.Y. July 18, 2024). However,
the e in X of interest assessments

and related likely by the SEC to be controls

because they involve the financial reporting process.

S ln 2018, U i Brazilian iy Eletrobs

and Petrobras. With regards to Eletrobras, the SEC entered

nmreu.ﬂ an Eletrobras majority-owned subsidiary engaged in an illcit bid-rigsing Inﬂhnbervuhtma

cetive. The

sEc fenid ey d in a sufficient oternal :mmmhng

that were not spee i
ons. S(piml(']. u.- B5G dharpod Peolrae il aleuding

sl ass«.tmind eh o compecy's ope
U.S. investors by flin

5 ive bribery and bid-
atthe company. At i .Doumemi mm with memmpm in
which i k i sufficient
failures in s Js included
that Petrobras failed third-party
vendors, failed to implement sufficient oversight to prevent f estimates at i

(continued...)
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Due tothe risk that the SEC may take a similarly aggressive position in this matter, the Board
should take the necessary steps o that itis in a position to provide answers and responses as to
the SEC, if the SEC were to show an interest in investigating potential violations of the FCPA.




When faced with allegations involving a passible conflict of interest on the part of its president,
a Board overseeing the business of an issuer would be expected to investigate these allegations
as part of its oversight function and in order to be consistent with the company’s compliance
policies and procedures involving reports of possible misconduct. Failure to do so could be
considered an example of an ineffective or inadequate compliance program, and thusalso an
exampleof inadsquate internal sccounting contrls. Importantly the Board aready slf-

ations to the SEC ed the SEC that the Board would oversee 3
ndeat inpeatigatin ufllw Jlegations, The SEC \'\puummpzmie( that self-1 i nd
commit to undertake an investigation to follow through on these commitments. 1f
glio® o with the Boael sl it cvesigatiat o baesdone, we egucé hatthe o
would hav on and it could be detrimental to the Company in any resolution of
the matter.

egative read

HL  Conclusion

In sum, it is our view that the SEC is unlikely to pursue a formal inve: hgmm\uf
potential violations of the FCPA's anti-bribery provisions. However, based on pas
enforcement actions, we believe that the SEC might decide to investigate Ecs r)pllru“n determine
whether it violated the accounting provisions due to inadequate controls or false
ocumentation geund conflets ofiteret and {ha contract ayvarding peacces. Civen that ik,
the Board should follow through on its commitment to the SEC to conduet an independent
investigation into the allegations regarding Roa’s apartment purchase and Ecopetrol’s business
relationship with Tacano and his companies.

copetrol for

the bid phase to favor certain bidders, and manipulated bid evaluation eriteria to favor bribe-paying
companies.
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