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Roa, incluyenda la compra de un lujosa apartamento, a precio de ganga, a una empresa de
Serafino lacono, empresaric con multiples intereses en el sectar de los hidrocarburas.

El documento escrita en inglés dice que si hien es

poca pasible aue la SEC investioue directamente a Mas informacidn



' . . r

par esta transaccian, lo que as muy confia en |a viabilidad de
probable es que quiera saber si el negocio de Roa los proyectos edlicos y solares que
se adelantd sin vulnerar medidas contables adguirira de Statkraft
establecidos por la FCPA, la ley de practicas

carruptas en el extranjera. Alberto José Vergara responde a

las acusaciones en su contra al

Asi misma, advierte que la SEC puede preguntar interior de

cuales son las medidas que tomd la junta para

gjercer su deber de control sobre el administradar, es decir, sobre Ricardo Roa, para
determinar si al apartamento, vendido a tan buen precio, constituye un beneficia indebido
recibido par el presidents de y si huba falsificaciones contables en €l negocia.

Textualmente dice: “La junia no ha realizado una evaluacion independiente sobre si facono
soficitd o recibid cualguier beneftcio indebido o ventaja comercial de en refacidn
con la venla def apartamento de Roa (..} al considerar fos rfesgos asociados con fa
posibifidad de que fa 5EC pueda flevar a caho una investigacion sobre posibles violaciones
de comirofes comtables”.

También sefiala el documento que la Junta ofrecid a la SEC hacer una investigacitn
independiente y debe cumplir con ese compramisa.

En ¢l analisis del caso, los abogados estadounidenses indican que lacono es un
empresario venezolano con multiples intereses en &l sector del petrdlec v el gas, que ha
sida el CEQ de NG Energy y relata: “Ff 20 de abril de 20023, cuatro dias antes de que Roa
asumiera fa presidencia de L Hocol 5.A., una subsidiaria de firmad un
acuerdo de confidencialidad con MKMS Enerfi, una subsidiaria de NG Energy fempresa
vinculada con Serafino lacona), v acordaron —entre oiras cosas— compartir informacion para
evafuar fa potencial compra def Blogue Sing 97

Raoa, en calidad de presidente de , llegd a la junta directiva de Hocaol 5.4, |a
empresa que analizaba la compra del Eloque gasifera con Serafino lacono.

Curiasamente, hace unas dias la petrolera francesa Maural & Prom anuncid que habia
cerrado la compra del 61% del contrata del Eloque Sinu 9 por 225 millanes de ddlares. E
atra 371 par cienta sera de MEMS Enerji Anonim Sirketi, una empresa turca controlada paor
Serafina lacang, €l antiguo duefio del apartamento de Ricarda Roa.

Esa transaccidn tiene que ser autorizada por la Agencia Macional de Hidrocarburos, ANH,
par tratarse de un bien de la nacidn.

El memaorandao de la firma de abogadas estadounidense de © paginas, que pueden ver a
cantinuacian, fue enviado a estos miembros de la junta directiva de

1. Guillarmo Garcia Realpe, presidents de la Junta

2. Lilia Tatiana Roa Avendafio, viceministra de amhiente v miembro no independiente de
la Junta

3. Luis Alberto Zuleta Jaramilla, quien fus miembra de la Junta hasta noviembre y
presidente del Comité de Auditaria ¥ Riesgas gque tenia que ver directamente caon €l
cantral de este casa.

4. Angela Maria Robledo, exrepresentante a la Cdmara y compafiera de farmula del
presidente Gustava Petro en 2018

5. Maonica de Greiff, miembro independiente de la Junta y quien también s miembro de
juntas directivas de empresas relacionadas con Serafina lacona

6. Gonzalo Hernandez, entonces miembro de la junta ¥ viceministro de Hacienda de
Ricarda Banilla. Hernandez tambign termind en la junta de una empresa del
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Edwin Palma, quien fus miembra de la Junta de hasta su nomhbramisnta
cama ministra de Minas. Par cierto, hoy al mediodia se vence un plazao fijadao par una
tutela, para gque ese Ministeria v la Agencia Nacional de Hidrocarburos entreguen una
infarmacian sobre el Blogue Sina 9, en el que coma la hemas dicho, tiene intereses
Serafina lacana.

Juan José Echavarria, miembro independiente quien renuncid a la Junta directiva
luggo de que renunciara al prayecta Crownwoark, que €l consideraha vital para
el futuro de la compafiia.

Alvaro Torres Macias, llamada miembra independiente de la Junta, pera queen la
practica es una ficha del presidente de la compafiia, Ricardo Roa.

El memaorando de Covington & Burling LLP concluye de la siguiente manera: “En resumen,
es puesira opinicn que es poco probable gue fa SEC Heve a cabo una investigacion formal

de

por posibfes violaciones de fas disposiciones contra ef sohomo de fa FCPA. Sin

embargo, basdndonos en las acciones pasadas de aplicacidn de la 5EC, creemos gue fa SEC
podria decidir investigar a para determinar si viold las disposiciones contables de
fa FCPA debido a comirofes inadecuados o documentacion falsa sobre conflicios de
imereses y of proceso de adjudicacion de coniratos. Dado ese riesgo, fa Jumia deberia
cumplir con su compromiso con fa 5FC de llevar a cabo una investigacion independiente
sobre fas acusaciones sobre fa compra del apartamento de Roa v la relacidn comercial de

COR facoNo y sUs empresas”

ha mantenido este documenta en reserva total v no ha avanzadao investigacidn

independiente alguna por este caso, que ademas na es el dnico gque implica a Ricarda Roa.
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Memorandum

To:  Board of Directors of Ecopetrol $.A.
From: Covington & Burling LLP

Re:  Assessment Regarding Potential SEC Interest in Conflict of Interest
Allegations

The Board of Directors of !“.t'tlp!'[rill 5.A. has asked Covington to assess the U.S. Securities and
Exchange Commission’s ("SEC”) potential interest in the allegations in Colombia against
Ricardo Roa Barragin, the current president of Ecopetrol S.A. ("Ecopetrol”). The proceedings
involve a purported conflict of interest arising from Roa’s December 2022 purchase of an
apartment from a company allegedly associated with businessman Serafino Iacono.

under the Foreign Corrupt Practices Act’s ("FCPA”) anti-bribery and aceounting provisions. We
will also analyze potential avenues of investigation that the SEC may pursue. As with our prior
memorandum, our advice is based solely on 1.5, law and does not analyze or assess exposure
under Colombian law,

We will evaluate the likelihood of the SEC investigating whether the purchase was unlawful E

L. Brief Response

Based on the facts and allegations known to Covington, it is our view that the SEC is unlikely to
pursue a formal investigation of Ecopetrol for any potential violations of the FCPA's anti-
bribery provisions relating to Roa’s purchase of the apartment at issue. However, we do believe
that the SEC may be interested in investigating Roa’s purchase of the apartment pursuant to the
FCPA's accounting provisions, as described below.

In addition to prohibiting bribery of foreign officials, the FCPA also requires issuers to keep
accurate books and records, and devise and maintain a system of internal accounting controls
sufficient to assure management’s control, authority, and responsibility over the firm’s assets.
The SEC usually investigates potential violations of the books and records provision and
potential violations of the internal controls provision in tandem, particularly where all the
elements of a violation of the anti-bribery provisions are not met. In its enforcement actions,
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view internal accounting controls as including an issuer’s controls over the conflict of interest
review process, the contract award process, and compliance policies and procedures. Similarly,
the SEC has considered books and records violations to broadly inelude the creation of false
documentation or misrepresentation of a company’s transactions or assets,
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To date, the Board has not yet undertaken an independent assessment as to whether Iacono
sought or received any improper benefit or business advantage from Ecopetrol in connection
with the sale of the apartment to Roa. Therefore, we believe that the SEC may be interested in
investigating whether Roa’s purchase of the apartment presented a conflict of interest, whether
Ecopetral’s compliance policies and controls were effective in detecting and managing said
conflict, and whether Ecopetrol's records and documentation of the same are accurate,

In considering the risks associated with the possibility that the SEC may pursue an investigation
of potential accounting controls violations, the Board should consider the expectations that the
SEC now has following the self-report. Because the Board already self-reported the allegations
to the SEC and informed the SEC that it would oversee an independent investigation, the SEC
likely expects the Board to follow through on this commitment.

II.  Analysis of Potential Applicability of the FCPA to Allegations at Issue
A Overview of Relevant Facts

On December 7, 2022 — more than four months before assuming the role of president of
Ecopetrol - Roa purchased an apartment at a price that was later alleged by the media to have
been discounted from its face value.! According to reviews conducted by Colombian media
outlets, a public deed showed that Roa purchased the apartment for COP 1.800.000.000 (~US
$430,000), while an apartment less than half the size in the same building was sold a year
earlier for COP 1.200.000.000 (~US $285,000) 2

According to press reports, the apartment had been owned by Princeton International Holdings
LTD., a company based in the British Virgin Islands and whose Colombian subsidiary, Princeton
International Holding Ltda., is affiliated with lacono, one of its authorized representatives,
lacono is a Venezuelan entrepreneur with interests in various companies and sectors, including
in the oil-and-gas sector.s Among other roles in these various companies, lacono was the CEQ
of NG Energy International Corp. (*"NG Energy”) from 2019 to February 2024.4 In September

' Ecopetrol: ¢l apartamento que comprd Rigarde Roa antes de legar a la entidad (eltiemps.com), E1

Tiempo (December 16, 2023).

# D. Coronell, 1 idente de Ecopetrol, le compré a
W 3

. W Radio (December 18, 2023); C
. ible i i s (] X , El Colombiano

Sy
(December 16, 2023).

1 lacono’s wife, Maria Pacla Mejia Suirez, and Laureano Jan Siegmund Vallenilla are also authorized
representatives of Princeton International Holdings Ltda. The sale of the apartment was allegedly
negotiated only by Siegmund,

+ Ecopetrol: el apartamento que comprd Ricardo Roa antes de legar a la entidad (eltiempo.com), El
Tiempo (December 16, 2023): NG Energy Announces Financing Agreement with Macquarie Group of up
o US$1o0 Million including US$50 Million in Committed Funding (February 8, 2024).
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2022, NG Energy announced a new gas discovery in the Sini-9 block in Cordaba, Colombia, as
part of a partnership in which it was the majority owner.s

In January 2023, approximately twoe months after Roa purchased the apartment, Ecopetrol’s
former president announeed his resignation.® The Board of Ecopetrol appointed Roa as
president of Ecopetrol on April 11, 2023, and he assumed the role on April 24, 2023,

On April 20, 2023, four days before Roa assumed the role of president, Hocol S.A., a subsidiary
of Ecopetrol, signed a confidentiality agreement with MKMS Enerji, a subsidiary of NG Energy,
among other entities, in which the parties agreed to share information to evaluate a potential
purchase of the Sind-g block.

In his role as president of Ecopetrol, Roa became a member of the board of several Ecapetral
subsidiaries. He was nominated to the board of Hoeol $.A. on May 19, 2023, and he assumed
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In December 2023, a full year after Roa had purchased the apartment, Colombian press began
reporting that a potential conflict of interest may have existed as to the purchase of the
apartment and the signing of the confidentiality agreement between subsidiaries of Ecopetrol
and NG Energy.

B Potential Implications Under the FCPA

The SEC is responsible for civil enforcement of the federal securities laws, which apply to foreign
private issuers such as Ecopetrol. The SEC's FCPA Unit is responsible for investigating and
bringing civil enforeement actions in connection with violations of the anti-bribery and
accounting provisions of the FCPA. As discussed below, while we view it as unlikely that the
SEC will show an interest in pursuing an investigation of Ecopetrol for violations of the anti-
bribery pravisions, it is possible that the SEC will show an interest in pursuing an investigation
of Ecopetrol for violations of the accounting provisions. A violation of the FCPA's

accounting provisions does not require a predicate violation of the FCPA's anti-bribery
provisions.

12 Anti-Bribery Provisions

The FCPA's anti-bribery provisions prohibit, among other things, offering or providing the
payment of money or anything of value to a foreign official for the corrupt intent of obtaining an
unfair business advantage. This applies to issuers and their officers, directors, employees,
agents, or stockholders acting on the issuer’s behalf.

(September 2, 2022),

& We understand that the purchase of the apartment was completed by the end of December 2022, Our
analysis as to the facts, the sequence of events, and the potential FCPA implications may require revision
if the facts suggest that the purchase was not completed (e.g., the title for the apartment was not
transferred) before Roa assumed the role of president of Ecopetrol.
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The allegations in the press do not claim that any Ecopetrol officer, director, employee, or agent
offered or gave anything of value to a foreign official to obtain or retain business or gain an
unfair advantage for the benefit of Ecopetrol. Furthermore, both the purchase of the apartment
and the signing of the NDA oceurred before Roa was named president of Ecopetrol. In other
words, both events occurred before Roa could be considered a foreign official under the FCPA™#

Accordingly, we believe the SEC is unlikely to pursue an investigation against Ecopetrol for
violations of the anti-bribery provisions.?

2. Accounting Provisions

In contrast, it is possible that the SEC may be interested in investigating Ecopetrol's books and
records and internal accounting controls. The FCPA's accounting provisions require in part that
issuers devise and maintain a system of internal accounting controls sufficient to, among other
things, assure management's control, authority, and responsibility over the firm's assets. They
also require that issuers make and keep books, records, and accounts that, in reasonable detail,
accurately and fairly reflect an issuer’s transactions and dispositions of an issuer's assets.

The FCPA does not specify a particular set of controls that companies are required to
implement, which allows companies flexibility to develop and maintain a system of controls that
is appropriate to their particular needs and circumstances. According to guidance published by
the U.S. Department of Justice (“DOJ7) and the SEC, internal accounting controls include
various components, such as: a control environment that covers the tone set by the organization
regarding integrity and ethics, risk assessments, control activities that cover policies and
procedures designed to ensure that management directives are carried out (e.g., approvals,
authorizations, reconciliations, and segregation of duties), information and communication, and

7"This analysis under the FCPA is based on the facts known to date and would need to be revised if, for
example, facts showed that Roa was acting as an agent of Ecopetrol before he assumed the role of
president or if any other emplovees of Ecopetrol were involved in the purchase of the apartment.

# The new Foreign Extortion Prevention Act ("FEPA”), enacted in December 20273 and enforced by the
U.S. Department of Justice ("D0OJ"), eriminalizes the demand side of foreign bribery. FEPA makes it a
crime for any foreign official to “to corruptly demand, seek, receive, acoept, or agree 10 receive or accept”
anything of value from any company that is listed on a U.S. stock exchange, from any American or any
American company, or while that official is in the United States, in return for performing or omitting any
official act or conferring an improper business advantage. FEPA defines “foreign official” broadly, to
include current or former senior executives of a foreign government-owned commercial enterprise and
their family members as well as any person acting in an official or unofficial capacity for or on behalf of a
government, department, agency, or instrumentality, Given that Ecopetrol is majority owned by the
Colombian government, employees of Ecopetrol, including the president of the Company, would be
considered “foreign officials™ under FEPA. The statute, however, may not apply in this particular instance
because the known conduct at issue pre-dates the enactment of FEPA.

% This analysis does not assess whether there are any pessible violations of the FCPA by lacono or his
companies.
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manitoring.* In practice, the SEC has equated internal accounting controls with compliance
controls, =

The SEC may be interested in whether Roa exerted any influence over Hocol personnel involved
in the negotiation of the NDA and the possible acquisition of the Sinti-g block or conferred any
improper advantage following his purchase of the allegedly discounted apartment linked to
Tacono. Although we understand that Ecopetrol’s compliance team has undertaken a review of
these issues, to date, the Board has not undertaken an independent investigation of these issues.
The SEC, having already been alerted to the conflict of interest allegations, may be interested in
understanding whether Ecopetrol’s conflict of interest processes and procedures as part of its
contract award process were reasonably effective with regard to Hocol's relationship with NG
Energy. Along the same lines, the SEC may also be interested in exploring Ecopetrol's due
diligence processes, contract award processes, compliance policies related to the NG Energy
relationship, and any documentation or record keeping of the same.

Our assessment of this possibility is based in part on the SEC's precedent of aggressively
pursuing investigations focused on allegations of inadequate accounting controls. The SEC has
investigated, and brought enforcement actions against a number of issuers, including two state-
owned companies in Latin America for violations of the accounting provisions of the FCPA.s

o Crim. Div, of the U.S. Dep't of Just, & Enf't Div, of the U.5, Sec. Exch. Comm'n, A Resource Guide to the
L8, Foreign Corrupt Practices Act, 2nd ed., p. 40 (July 2020).

" See, e.g., Sec. Exch. Comm'n v. Teva Pharm. Indus. Ltd., No. 216-cv-25208 (S.D.F] Dec. 22, 2016).

=2 4 federal court, in addressing a case involving cybersecurity controls, recently pushed back against the
SEC's broad interpretation of internal accounting controls, finding that the requirement that a public
issuer “devise and maintain a system of internal accounting controls” requires that the issuer “accurately
repaort, record, and reconcile financiel transactions and events” (emphasis in original). Sec. Exch.
Comm'n v. SolarWinds Corp,, No. 1:23-cv-09518-PAE (S.D.N.Y. July 18, 2024). However,
notwithstanding the court's decision in the SolarWinds case, controls over confliet of interest assessments
and related contract awards processes are likely to be eonsidered by the SEC to be accounting controls
because they involve the financial reporting process.

= [n 2018, U.S. authorities resolved investigations into Brazilian state-owned foreign issuers Eletrobras
and Petrobras. With regards to Eletrobras, the SEC entered a cease-and-desist order, finding that former
officers at an Eletrobras majority-owned subsidiary engaged in an illicit bid-rigging and bribery scheme
and Eletrobras's compliance policies and internal accounting controls were insufficient or ineffective. The
SEC found that Eletrobras had failed to devise and maintain a sufficient system of internal accounting
controls and had compliance policies and procedures that were not specifically tailored to the inherent
risks associated with the company's operations. Separately, the SEC charged Petrobras with misleading
U.8. investors by filing false financial statements that concealed a massive bribery and bid-rigging scheme
at the company. At the same time, DOJ entered into a non-prosecution agreement with the company in
which Petrobras admitted failures to keep accurate books and records and to implement sufficient
internal accounting controls. The identified failures in Petrobras's internal accounting controls included
that Petrobras failed to implement appropriate due diligence procedures for the retention of third-party
vendors, failed to implement sufficient oversight to prevent the revision of estimates at the conclusion of
(continued...)
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Due to the risk that the SEC may take a similarly aggressive position in this matter, the Board
should take the necessary steps so that it is in a position to provide answers and responses as to
the SEC, if the SEC were to show an interest in investigating potential violations of the FCPA.

When faced with allegations involving a possible conflict of interest on the part of its president,
a Board overseeing the business of an issuer would be expected to investigate these allegations
as part of its oversight function and in order to be consistent with the company’s compliance
policies and procedures involving reports of possible misconduet. Failure to do so could be
considered an example of an ineffective or inadequate compliance program, and thus also an
example of inadequate internal accounting controls. Importantly, the Board already self-
reported the allegations to the SEC and informed the SEC that the Board would oversee an
independent investigation of the allegations. The SEC expects companies that self-report and
commit to undertake an investigation to follow through on these commitments. If the SEC were
to follow up with the Board and no further investigation had been done, we expect that the SEC
iould have a negative reaction and it could be detrimental to the Company in any resolution of
the matter.

111. Conclusion

In sum, it is our view that the SEC is unlikely to pursue a formal investigation of Ecopetrol for
potential violations of the FCPA's anti-bribery provisions. However, based on past SEC




enforcement actions, we believe that the SEC might decide to investigate Ecopetrol to determine
whether it violated the FCPA's accounting provisions due to inadequate controls or false
documentation around conflicts of interest and the contract awarding process, Given that risk,
the Board should follow through on its commitment to the SEC to conduct an independent
investigation into the allegations regarding Roa's apartment purchase and Ecopetrol's business
relationship with Tacano and his companies.

the bid phase to favor certain bidders, and manipulated bid evaluation eriteria to favor bribe-payving

companies.
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